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International Regulation aimed at ship
spills
® Int'l/ European regs aimed at preventing / liability

for pollution etc. from oil tankers not rigs

® US Oil Pollution Act 1990 reaction to insufficient
Int’l regs protecting the Alaskan coast following
the Exxon Valdez Disaster in 1989

® National regulation most effectively regulates rigs
in the UK
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US Regulation is increasing

® A number of current bills suggest amendments to US legislation

Removal of the Oil Pollution Act 1990 offshore facilities liability cap of
“removal costs plus $75,000,000”

Inclusion of non-pecuniary losses in the Death on the High Seas Act and the
Jones Act

And others.....
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FPending il Spill Legizlation

Bill Namber Sponsors OFA "9-BEelated Provisioms Status
HE.1510 Tipn Oberstar Arnends DPA 80 fo requirs 2 claim to be presented for 5772000 Passed’azreed to in Semate. Smanes Pasced
{MI-B) recovery of removal costs for an incident within three years Semate with an amendment by Unanimous
Coast Guard after the date of completion of all remeval actions for that Consent.
Anthorizaton Act incident. (Curment law requires swch presenfation within six
Wears.)
Amends OPA 90 to reguirz that deubls halled bulk odl
tankers over 5,000 zross tons be accompanied by at least o
towing vessels (or other vessels the Secretary considers
appropriate) m Prince William Sound, Alaska.
HE.5214 Rush Holt Amends the OPA "00 to: {1} increase the liability of the party | Fafemed o the Subcommittes on Water Fesouncas
{BTE-12) responsibla for an offshore faciliny. except 2 despwater pom, and Envirsnment
Big 0l Bailear from: which oil is discharged into or apon navigable waters or
Prevention Act of 2010 adjoining shorelines to the total of 21l discharge Temoval costs
pius 310 billion {ourrenily, $75 million) for each incident; and
{2} direct the Prezidant o promulzate regulations to allow
advance payments from the 24l Spill Liability Trust Fund to
states and bocaliizes to prepare for and mitigate substamiial
threats from the discharge of o,
Amends the Intemal Bevemia Code to elimiinars: {1} the 31
billion per meident limitation on expenditure: from the Ol
Spill Liability Trast Fund for cleamap of odl spills: and (1)
restriciions on the bemowing autherity of such Trust Fund.
Makes Act effective on April L3, 22100
HE. 5313 Aaron Mot OPA relevant {calls for shadies and preventative Lafermed o the Subcsmmitize on Energy and
Schock (IL- MSASIres] Mimeral Besources
Offsbore Safety and 18}
Fesponse Improvament
At
H B 3356 F.oy Bhant Amends OPA "80 to direct the Secretary of Energy. within Laferred o the House Commines oo
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Ol Spill Bespomse and | (WO-T73 e years, to require the development and deploymens of Transporiaizon and Infrasinactare. both to the
Assiztance Act certain technology for use m the event of a breach or Subconmittes on Coeast Guard and Maritime
explosion at. or 2 significant discharge of oil from, a Transporiaizon and the Subcommiites on Water
despwater port, offshore facility, or tank vesszel (covered Fesgurces and Eovirenment.
avent).

= Doubles the limits on the total of the Lability of, and the
removal costs imcarred by or oo behalf of. the party
responsiols for a vessel or a faciliny from which oil is
dizcharged infte of upen navigable waiers, adoining
shorelmes, or the exclusive economic zone. [ncreaszes suwch a
limit toe the amount of a pary's aggregaie net afier-iax profits
penerated during the four full financial repordeg quarters
precedmg the date of an incident if that amount exceeds tha
limit otherwize applicable.

= Makes this Act effective on April 15, 2010

HE. 5303 John = PBepeal Shipewrer s Licutation of Liabiity Act of 185]. Refermed to the Commirtes on the Todiciary and
Comyers Jr. » The Jomes Act (at 45 US.C. § 30104) is amended 1o perpait Commirtes on Transportation and Infrastrechare,

Seruring Brotections for ( (MI-14) “racovery for less of care. comfort, and companionship.” subcommittee on Coast Guard and Maritme

the Injured from = Class Action Faimess Act (ar20 U S.C_ 5 1711 and 1332) 5 Transpartation.

Limutations on Lisbiliey amended to clasify the class action niles so that stafe and local .

Act governments can bring legal actions o behalf of their citizens | Mark-up bearing on Tuesday Jume 11

in their own state courts.

=  Agreements to restrict the dissemination of information
penaining to the cause or extent of environmentally hamnfial
descharges off the shore of the United States are made vodd
and unenforceabls as against public policy (unless contained
in a court or agency order).

= Banknapicy laws of Tiile 11 are amendad to regulaie sales and
leases of property owned by the esiate of a debior liabla for
claims wmder OPA "900 This i3 intendad to preveant
rasponsitle parties vnder OPA ffom sevaning thedr as:ets Tom
their lezal Labilites.

= The Death on the High Seas Act is amended to permit family
membars 1o bring suit direcily rather than through a personal
TeEpresentaiive and to permit recovery of non-pecuniary
damages (e g, pain and suffering and loss of care, comfort,
and companicnship) recoverable by the decedent’s family.
Applicability of the Act is alse mmended fo cover incidents
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that gocur oo the high seas beyond twelve naatcal miles from
shore, as opposad fo the current three naatical miles, and to
suchede in the Great Lakes.

S.68= Maria » ERaguires Coast Guard to: {1} report o specified congressiona]l | Rafemred to the Commities on Commercs, Soience,
Cantwall commuttess on the status of all Coast Guand mlemakings and Transportation

CHl Pellution WAL under OPA "800 and () fsse a firal rule e sach pending

Prevention and rulemaking tmdar such Acts

BEesponse Act of 2008
=« Faguioes a vansty of measures to reduce the risk of oil spills,

= Apthorizss state enforcement of aoy manme resource low
enfarced by the Secretary and allows state inspection of
vessels,

=  Allows 02l Spall Liabafity Trost Fund amounts to be wsed for
response and damage assessment capabilittes of the MNational
Oceanic and Atmospheric Administration JNOAAY. Prohibits
using Fund amoumts for claims under the Robert T. Stafford
Dizaster Felief and Emergency Assistamce Act

= Fagumes owners of certain tank vessels to maintain evidenca
of financial responsibiliny.

«  Makes owners of o {in addition to vessel owmners) transported
in simgle Mall tank vessels with a poor safety or operational
racord liable for rempval costs and damages.

T GES Frank » Feguires dowble bull prosaction of odl fiel tanks on certain Placed on Senate Legislarive Calendar under
Lantenberg wveszals with a tank capacity of at least 00 cubic meters. General Orders

(hl Spdll Prewention Act | (M1

of 2002 « Begumes Ceast Guard to condwct a comiprehensive review of

eunisting studies of the need for tracior tug escoTis to be used
by vessels camrying petrolenm products o with largs supples
of fuel onboard in the five largest TS, ports;

21194 ©hlaria «  Amends the 0§l Pollution Act of 1900 m require any tank Placed on Senate Lagizlatve Calendar under
Cantacell vessel over 100 zross tons (exospt 2 non-seli-propelled vessel | Gensral Orders

Coast Guard WAL tisat doss wot carmy oil 25 caTEo) nsing any placs subjact to

Anthorization Act for 115, jurisdiction to establish and maintain evidence of
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FY 2010 and 2011

finamcial responsibility safficient o meet the maxipnm
ampant of liabiliny to which the responsible party could be
subjectiad undsr specified provisions.

5.1303 B.pbemn Amends OFA "90 to increase the LUability of the party G820 10 Sepate commitise subcommiiies aciions.
Mependez responsible for an offshaore facility, except 2 despwarsr pom, States: Compities on Envireoment and Pabklic
Eig Ol Bailear {1 from whick odl is discharged into or upon nawigable waters or | Works. Hearings held
Prevention Liabilsty Act adjeining sheralines to the total of 21l discharge removal costs
of 2010 pius 310 billion (cumrently, $75 million) fior each incident Mlay be superseded by Menendez latest bill: 5.3471
Nakes this Act effective on April 15, 2010, (zee below).
5.31306 Fu.obem Armends the Internal Fevenue Code to elimdnars: {1} tie 51 Refemed o the Commintes on Finance
Menendez billion per mcident limitation on expenditures from the O
Big Oil Bailoas {1 Spill Liability Trast Fand for cleamrp of odl spills: and (2)
Prevention Trust Fund Tesifctions on the bommewing authority of such Trust Fund.
Actof 2010
Amends OPA "90 to direct the Prezsidamt to promulzate
repulatons to allow advance payments from the 02l Spill
Liabality Trost Fund to states and localities o prepese for and
mitigate swosandal threats from the discharpe of oil
5.3375 Daand Vitter Amends 024 90 to douwble the limits en the todal of the Feferred to the Committes on Enviromment and
(LAY} lizbdlisy of, and the removal costs inouwrred by or oo behalf of, | Public Waerks.
(rl Spdll Rasponse and tiva party respensible for a vessel or 2 facility from which oil
Aszismnce Act is discharged into or upon navigahls warsrs, adjoining
shiorelmes, or the exclusive econonuc zone. Increases such a
lmmiit to the amount of a pary's azgregate net after-tax profits
generaied duormg the four full financia] repordnE quarieTs
preceding the date of an incident if that amount exceeds the
lmiit otherwize applicable.
Minkes this Act effective on Aprdl 15, 2010
5.3471 B.pbem Amends the OLl Pellation Act of 1980 to make the party Bafemed to the Commites on Environment amd
Merendez responsible for an ofthere facility, except 2 despwarer port, Public Works
Eig Oil Bailear (M1 from: whick odl is discharged into or upon nawigable waters or

Prevantion Unlimdted

adjeining shoralines liable for all discharpe remonral costs and
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Liability Actof 2010

damages for each incident (under current law swch party is
liable for the todal of all removal costs phas 375 million]

5.3478 Charles Fapeal Shippwner s Limitation of Liability Act of 1851 Lafermed o the Commines oo Commerca, Science,
Schumer Fapeal 46 17.5.C. § 30504 which shields vesse] owners from | and Transporiation
Fermmeraton for (MY} Liabilizy for loss causad by fire onboard the vessal “unless the

Ecaological and Sacietal
Tolls Cocasioned oy
Fackless Emors Act

fire resulted from the dssizn or neglect of the owner”

Fapaal 46 T.5.C. § 30503 which provides that the “owner and
masier are oot liabls beyond the valne entered on the bill of
lading™ if a shippet of cerain fypes of valuable cargo fails to
prve motice of the carpo’s tue character and value

Fapsal is effective April 15

*Reproduced with kind permission of UK P&l Clubs
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Practical responses already implemented

® Dirilling moratorium

® MMS replaced with split regulatory authorities

Office of Natural Resources Revenue
Bureau of Ocean Energy Management (BOEM)
Bureau of Safety and Environmental Enforcement

National Commission on the spill / offshore drilling — recommends goal-based regulation

® BOEM additional guidance (Notices to Lessees (NTLS)

NTL-06 (oil spill response plans to be well specific) and NTL-10 (subsea containment resources)

® Workplace Safety Rule

HSE risk identification and management

® Drilling Safety Rule

Operator certifies cement, casing, BOP etc.
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There’ll be protracted litigation

Painful period of litigation, much in open court
Department of Justice suing BP, Anardarko, Transocean, Mitsui, LIoyds (exc.Halliburton / Cameron Int’l)

Third party actions / class actions / compensation fund

Also substantive dispute settled in arbitration under the Joint Operating Agreement between BP and Anadarko, Mitsui.

No single smoking gun

BP’s Deepwater Horizon Accident Investigation Report of 8 September 2010, points to:

“well integrity failure, followed by a loss of hydrostatic control of the well...followed by a
failure to control the flow from the well with the BOP equipment...Eight key findings related
to the causes of the accident emerged.”

Following the Exxon Valdez incident, Scott Pegau of the Oil Spill recovery Institute in Cordova, Alaska
commented:

“Without a doubt this litigation did more harm to the region than the oil did. It

dragged out for 20 years...In Alaska, it was about impacts on fishing, while in the Gulf the
business impacts go beyond fishing to a large tourism industry...Legislation coming out of
the Gulf is likely to have a much broader effect on the oil and gas industry”

*Quoted by Skip Kaltenheuser in his article “Spills and Bills” which appeared in the August 2010 edition of International Bar News
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Migration of US Regulation

® Some precedent to suggest US regulation may indirectly find its way to
Europe and UK

The Oil Pollution Act 1990 outlawed single hulled tankers in the US before Europe

Accordingly, the International Maritime Organisation phased out single hulls more
quickly to avoid increased risks in Europe

® US is no stranger to the concept of extra-territorial reach

US citizens’ tax! / US trade sanctions

US and EU calls for extra territorial regulation (eg. regulation of EU-headquartered
companies with EU-driven global initiative for offshore safety*)

*See EU Commission communication: “Facing the Challenge of the Safety of Offshore Oil and Gas Activities,” 13 October 2010, together
with Public Consultation: “Improving offshore safety in Europe”, 16 March 2011 2010
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Regulation in the UK - Background

® 300 offshore platforms, 22 are considered “deep water” with new deep
wells planned W.Shetland

® Chris Huhne (SoS Energy and Climate Change) etc. pronounced
essentially “fit for purpose”

® EU etc. deep drilling moratorium resisted
Greenpeace Vs Gov't challenge for environmental impact assessment

® The Energy and Climate Change Select Committee

Gov't response

OGUK response
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Energy and Climate Change Committee

® Captured mood on wide-range of topics (25 recommendations)

From the general:

Oilco boards lack environmental experience

More planning for high-consequence, low-probability events

To the specific:

BOPs to perhaps be prescribed as needing two blind sheer rams

OPOL limit insufficient, recommends EU polluter-pays directive, etc.

Some misunderstanding / rebuttal

Eg. Prescriptive approach goes against grain / existing liability already uncapped

But....OGUK sees ‘“the case for potentially high impact wells in the West of Shetland to have an
additional ‘top up’ cover in addition to OPOL. DECC already has the power to request...”
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Piper Alpha Lessons

Suggested that US playing catch up with UK - put house in order following Piper
Alpha in 1988

Lord Cullen review established:
Separate Health and Safety Executive (“‘HSE”)
“Goal-setting” regime

“Safety Case” regime

Health and Safety at Work Act 1974 was applied offshore and remains principal
statute governing HSE on rigs

Wide-ranging regulations contain numerous duties — breach of any one is a separate criminal offence

“Duty Holder” — usually the owner/operator of the platform - Offshore Installation (Safety case) Regs
2005

“Strict liability” offences in many cases i.e. if proven a breach has occurred, no defence is available
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Important Regulations

® The Offshore Installations (Safety Case) Regs 2005

® Control of Noise at Work Regs 2005

® Offshore Chemicals Regulations 2002

® Control of Substances Hazardous to Health Regs 2002
® Pressure Systems Safety Regs 2000

® Management of Health and Safety at Work Regs 1999 (most
frequently prosecuted, s3 — failure to carry out suitable and
sufficient risk assessment)
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Important Regulations (Continued)

Provision and Use of Work Equipment Regs 1998
Lifting Operations and Lifting Equipment Regs 1998

Offshore Installations and Wells (Design and Construction) Regs
1996

Offshore Installations and Pipeline Works (Management and
Administration) Regs 1995 (‘MAR’)

Offshore Installations and Pipeline Works (Prevention of Fire and
Emergency Response) Regs 1995 (PFEER)




BARLOW LYDE & GILBERT

UK Regulatory Lessons from Macondo

® HSE inspectors increased + doubling environmental inspections
Increased peer review of well design and auditing of safety cases / well control

® Oil Pollution Emergency Plan requirements

Operator response to worst case scenario blow-out needing relief well

Operator procedure on pollution response, including relief well

® Technical circulars giving additional guidance have been issued by the
HSE, although these do not change the legislative framework

HSE Offshore Safety Division circular dated 28 July 2010 describes how to assess the
acceptability of riser emergency shut down valve (ESDV) leakage rates

® DECC is also reviewing indemnity and insurance provisions
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Oil and Gas Industry in UK Regulation

® “Oil and Gas UK” represents the UK oil and gas industry

Oil Spill Response Advisory Group - to learn lessons from the Gulf of Mexico olil spill
and the UK’s ability to prevent and respond to oil spills in the North Sea

OGUK quick to model likely spill scenarios
Recommended that the OPOL limit be increased from $120 to $250 million per incident

Well Life Cycle Practices Forum / Cameron Ltd BOP / stocks of dispersant / National
Contingency Plan exercise Shetland May 2011

® All UKCS operators are voluntary signatories to the Offshore Pollution
Liability Agreement 1974 (OPOL)

Acceptance of liability on a strict liability basis for pollution damage and cost of remedial
measures

Enables signatories to meet obligation to demonstrate funds available to discharge
liability for damage caused by pollution

® Responsibility for meeting claims under OPOL rests with operator
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Contractual Relationship of Parties

® UK offshore exploration and development licenses are awarded over a
particular “block” pursuant to the Petroleum Act 1998

® Where more than one licensee, joint and several liability is owed under
model clauses incorporated into each licence, to UK government

® Pursuant to the model clauses, licensees are required to conduct
operations in accordance with certain minimum standards such as good
ollfield practice*

® |If licensees fail to attain the minimum standards they potentially face
unlimited liability on a “polluter pays” basis as well as criminal, civil and
other sanctions, e.g. losing their licence

*(see the Petroleum (Production) Regulations 1988 as re-enacted in Schedule 9 of the Petroleum (Current Model Clauses) Order 1999)
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Joint Operating Agreement

® Co-venturers typically enter into a contractual unincorporated
joint venture arrangement under a Joint Operating Agreement
(JOA)

® The JoA will typically state co-venturers:

are to be severally (individually) liable only to the extent of their percentage
interest under the relevant licence; and

will indemnify other co-venturers to the extent of their percentage interest.

® Inthe Macondo example, BP agreed (in its capacity as non-
operator) to be individually liable up to its 65% (equity) share of
all costs and liabilities
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Appointment of Operator

® Under the JOA, one party is Operator on a “no gain, no loss” principle (Operator neither
makes any additional profit nor takes any additional risk)

® The Operator’s liability is very limited:

No liability except for wilful misconduct or failure to place insurance

proving negligence / gross negligence is difficult

No liability in any case of consequential loss

® The “no gain, no loss” principle is under pressure given the potential to impose massive civil
and criminal liabilities under health, safety and environmental regulations

® Burden of criminal fines remains with Operators as cannot indemnify against criminal liability.
HSE etc. offences often “strict liability” (ie. regardless of fault)

® Knock-on effect down supply chain

Operators traditionally indemnified drillers etc. for blowouts / pollution — saying can’t afford the risk

Drillers saying need indemnities more than ever — each well becomes a “bet the company” event

® Non-operators unable to negotiate limits on liability for blowouts / spills seeking increased
rights of oversight Vs liability implications of greater involvement



BARLOW LYDE & GILBERT

Conclusion

® UK oil and gas regulation is widely regarded as “fit for purpose” although enforcement and
technical guidance can be improved

® Smaller companies increasingly outsourcing operatorship

Liability negotiation balance of power / status quo shifting

Stabilising oil prices + intricate web of cross — indemnities and insurance means unlikely to see fundamental change to the
“no gain, no loss principle” of operation

® We are likely to see more time being spent negotiating indemnities and liabilities and fewer
instances of commercial arrangements being left un-papered

® Insurance premia may be likely to increase, not least to meet the higher OPOL limit but
unlimited or multi-billion dollar insurance will likely remain unavailable or a luxury

® Regulators and industry alike will continue to recognise the arguably more pressing issues in
relation to developing UKCS's remaining reserves including disincentives to late entrants and
ongoing development resulting from decommissioning and security requirements
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